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Section 9 (h) of the National Labor Relations Act, as amended by
the Labor Management Relations Act, 1947, which imposes cer-
tain restrictions on, and denies the benefits of certain provisions
of the National Labor Relations Act to, any labor organization
the officers of which have not filed with the National Labor Rela-
tions Board the so-called “non-Communist” affidavits prescribed
by §9 (h), is valid- under the Federal Constitution. Pp. 385-415.

1. One of the purposes of the Labor Management Relations Act
was to remove the obstructlons to the free flow of commerce
resulting. from "¢ polrtlcal strikes” instigated by Communists who
had infiltrated the management of labor organizations and were
subordinating legitimate trade-union objectives to obstructive.
strikes when dictated by Communist Party leadérs, often in sup-
port of the policiés of a foreign government. Pp, 387-389. .

2. Section 9 (h) does not merely withhold from noncomplying
unions benefits granted by the. Government; it also imposes on
them a number of restrictions which would not exist if the National
Labor Relations Act had not been enacted.  However, it does not .
prohibit persons who do not sign the prescrrbed affidavit’ from
holding union office. Pp. 389-390.

_3. The remedy provided by §9 (h) ‘bears reasonable relation
to the evil which it was designed to reach, since Congress might -

* reasonably find that Communists, unlike members of other political
parties, and persons "who believe in the overthrow of the Govern-
ment by force, unlike persons of other beliefs, represent ‘a con-*

- tinuing danger of disruptive political strikes when they hold posi-.
tions of union leadership. Pp. 390-393..

*Together with No. 13", United Steelzr)orke}'s of America et dl. v.
National Labor Relations Board, on certiorari to the Court of Appeals
for the Seventh Circuit, argued October 11, 1949. - .
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4. Section 9 (h) is designed to protect the public, not against
‘what Communists and others identified therein advocate ar belicve,
but against what Congress has concluded they have done and are

likely- to do again; and the probable effects of the statute upon*

the free exercise of the right of speech and assembly must be

weighed against the congressional determination that political
strikes are evils of conduct which cause substantial harm to inter-
state commerce and that Communists and others identified by
§9 (h) pose continuing threats to that public- interest when in
positions of union leadership. Pp. 393-400. :

5. In view of the complexity of the problem of political strikes .

‘and how to deal with their leaders, the public interest in the good
faith exercise of the great powers entrusted by Congress to labor
bargaining representatives under. the National Labor Relations .ict,
the fact that §9 (h) touches only a relatively few persons who
combine certain political affiliations or beliefs with the occupancy
of positions of great power over the economy of the country, and
the fact that injury to interstate commerce would be an accom-
plished fact before any sanctions could be applied, the legislative
judgment that interstate commerce must be protected from a con-
tinuing threat of political strikes is a permnssnble one in this case,
Pp. 400-406.

6. The belief identified in §9 (h) is a belief in the objective -

‘of overthrow by force or by any illegal or unconstitutional methods
of the Government of the United States- as it now exists under
the: Constitution and laws thereof. The sole effect of the statute
upon .one who holds such beliefs is that he may be forced. to relin-
‘quish his position as a union leader. So construed, in the light
of the circumstances surrounding the problem, §9 (h) does not
+unduly infringe freedoms protected by the First Amendment. Pp.
406412, : . . .

7. Section 9 (h) is not unconstitutionally vague; it does not
violate the prohibition of Article I, § 9 of the Constitution against
bills of attainder or ex post facto laws; and it does not require a
“test oath” contrary to the provision of Article VI that “no religious
Test shall ever be required ‘as a Qualification to any Office or
public Trust under the United States.” Pp.412-415."

9 F. Supp. 563, 170 F. 2d 247, affirmed.

No. 10.  Although the officers of appellant union had
not filed with the National Labor Relations Board the
affidavit prescribed by §9 (h) of the National - Labor
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Relations Act, as amended by the Labor Management
‘Relations Act, 1947, 61 Stat. 136, 146, 29 U. S. C. (Supp.
III) §§ 141, 159 (h), appellant, claiming that the section
- was unconstitutional, sued to restrain the Board from -
holding a representation election in a bargaining unit in
which appellant was the employee representative, until
a hearing was granted to appellant. The three-judge
district court dismissed the complaint. 79 F. Supp. 563.
On appeal to this Court, affirmed, p. 415.

No. 13. On an unfair labor practice complaint filed with
the National Labor Relations Board by petitioner unions,
the Board found that the employer had violated the
National Labor Relations Act in refusing to bargain
~on the subject of pensions; but the Board postponed
the effective. date of its order compelling the employer
to bargain, pending the unions’ compliance with § 9 (h).
77-N. L. R. B. 1. The Court of Appeals sustained the
Board’s action on both counts. 170 F. 2d 247. This
Court denied certiorari on the pension issue, 336 U. S.
© 960, but granted certiorari on an issue regarding the
constitutionality of § 9 (h). 335 U. S. 910. Affirmed,
 p. 415.

Victor Rabinowitz érgued the cause for appellants in
No:'10. With him on the brief was Leonard B. Biudin.
Samuel A. Neuburger was also of counsel.

Thomas E. Harris argued the cause for petitioners in
No. 13.  With him on the brief were Arthur J. Goldberg
and Frank Donner. ‘

Solicitor General Perlman argued the cause for appellee
in No. 10 and respondent in No. 13. With him on the
briefs were Robert L. Stern, Stanley M. Silverberg, Rob-
ert N. Denham, David P. Findling, A. Norman Somers,
Mozart G. Ratner and Norton J. Come.
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hx:iefs'of amici curiae supporting appellants in No. 10
were filed by Arthur J. Goldberg, Frank Donner and
Thomas E. Harris for the Congress of Industrial Organi-
zations; and Osmond K. Fraenkel and Jerome Walsh for
the American Civil Liberties Union.

Briefs of amici curiae supporting appellants in No. 10
and petitioners in No. 13 were filed by Robert W. Kenny,
Robert J. Silberstein, Richard F. Watt and Edmund Hat-
field for the National Lawyers’ Guild; and Allan R. Ro-
senberg for the United Electrical, Radio & Machine
Workers (C. 1. O.).

Mg. Cuier Justice VinsoN delivered the opinion of
the Court. '

These cases present for decision the constitutionality
of §9 (h) of the National Labor Relations Act, as
amended by the Labor Management Relations Act, 1947}
This section, commonly referred to as the non-Com-
munist affidavit provision, reads as follows: “No investi-
gation shall be made by the [National Labor Relations]
Board of any Question affecting commerce concerning
the representation.of employees, raised by a labor or-
ganization under subsection (c) of this section, no peti-
tion under section 9 (e) (1) shall be entertained, and
no complaint shall be issued pursuant to a charge made
by a labor organization under subsection (b) of sec-
tion 10, unless-there is on file with the Board an affi-
davit executed contemporaneously or within the preced-
ing twelve-month period by each officer of such labor
organization and the officers of any national or inter-
national labor organization of which it is an affiliate or

161 Stat. 136, 146, 20 U. S. C. (Supp. I1I) § 141, § 159 (h), amend-
ing the National Labor Relations Act of 1935, 49 Stat. 449,20 U. S. C.
§ 151 et seq. ? : .
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constituent unit that he is not a member of the Com-
munist Party or affiliated with such party, and that he
does not believe in, and is not a member of or supports
any organization that believes in or teaches, the over-
throw of the United States Government by force or by
. any illegal or unconstitutional methods. The provisions
of section 35 A of the Criminal Code shall be applicable
in respect to such affidavits.”

In No. 10, th2 constitutional ic~ue was raised by a suit
to restrain the Board from holding a representation elec-
tion in a bargaining unit in which  appellant union was
the employee representative, without permitting its name
to appear on the ballot, and, should the election be held,
to restrain the Board from announcing the results or cer-
tifying the victor, until a hearing was granted to appel-
lant. A hearing had been denied because of the non-
compliance with §9 (h). The complaint alleged that
this requirement was unconstitutional. Appellee’s mo-
tion to dismiss the complaint was granted by the statutory
three-judge court, 79 F. Supp. 563 (1948), with one judge
dissenting. Since the constitutional issues were properly
raised and substantial, we noted probable jurisdiction.

No. 13 is the outcome of an unfair labor practice com-
plaint filed with the Board by petitioner unions. The
Board found that Inland Steel Company had violated the
Labor Relatians Act in refusing to bargain on the subject
of pensions. - 77 N. L. R. B. 1 (1948). But the Board
postponed the effective date of its order compelling the
company to bargain, pending the unions’ compliance with
§9 (h). Both sides appealed: the company urged that
the Act had been misinterpreted; the unions contended
that § 9 (h) was unconstitutional and therefore an in-
valid condition of a Board order. When the court below
upheld the Board on both counts, 170 F. 2d 247 (1948),
with one judge dissenting as to § 9 (h), both sides filed
petitions for certiorari. We denied the petition pertain-
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ing to the pension issue, 336 U. S. 960 (1949), but granted
the petition directed at the affidavit requirement, 335
U. S. 910 (1949), because of the manifest 1mportance of
the constitutional issues involved. :

. ‘ L

The constitutional justification for the National Labor
Relations Act was the power of Congress to protect inter-
state commerce by removing obstructions to the free flow
of commerce. National Labor Relations Board v. Jones
& Laughlin Steel Corp., 301 U. S. 1.(1937). That Act
was designed to remove obstructions caused by strikes
and' other forms of industrial unrest, which Congress
found were attributable to the inequality of bargaining
power between unorganized employees and their em-
ployers. It did so by strengthening employee groups,
by restraining certain employer practices, and by encour-
aging the processes of collective bargaining,.

When the Labor Management Relations Act was
passed twelve years later, it was the view of Congress
" that additional impediments to the free flow of commerce
made amendment of the original Act desirable. It was
stated in the findings and declaration of policy that:

~ “Experience has further demonstrated that certain

practices by some labor organizations, their officers,
and members have the intent or the necessary effect
of burdening or obstructing commerce by preventing
the free flow of goods in such commerce through
strikes and other forms of industrial unrest or through
concerted activities which impair the interest of the
public in the free flow of such commerce. The elim-
ination of such practices is a necessary condition to .
the assurance of the rights herein guaranteed.” *

229 U.S.C. (Supp. III) § 151.
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One such obstruction, which it was the purpose of
§ 9 (h) of the Act to remove, was the so-called “political
strike.” Substantial amounts- of evidence were pre-
sented to various committees of Congress, including the
committees immediately concerned with labor legislation,
that Communist leaders of labor unions had in the past
and would continue in the future to subordinate legiti-
~ mate trade union objectives to obstructive strikes when
dictated by Party leaders, often in support of the policies
of a foreign government. And other evidence supports
the view that some union leaders who hold to a belief in
violent overthrow of the Government for reasons other
than loyalty to the Communist Party likewise regard
strikes and other forms of direct action designed to serve
ultimate revolutionary goals as the primary objectives
of labor unions which they control® At the committee
hearings, the incident most fully developed was a strike
at the Milwaukee plant of the Allis-Chalmers Manufac-
turing Company in 1941, when that plant was producing
vital materials for the national defense program. A full
hearing was given not only to company officials, but also
to leaders of the international and local unions involved.
Congress heard testimony that the strike had been called
solely in obedience to Party orders for the purpose of
starting the “‘snowballing of strikes” in defense plants.*

No useful purpose would be served by setting out at
length the evidence before Congress relating to the prob-

3 A detailed description of the aims and tactics of the Socialist
Workers Party, for example, may be found in the transeript of
record in Dunne v. United States, 320 U. 8. 790 (1943), certiorari
denied. We cite the record as evidence only and express no opinion
whatever on the merits of the case. See record, pp. 267-271, 273~
274, 330-332, 439, 475, 491-492, 495-496, 535, 606, 683—688 693,
737, 804-805.

1 See Hearings before House Committee on Education and Labor
on Bills to Amend and Repeal the National Labor Relations Act,
80th Cong., 1st Sess. 3611-3615. .
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lem of political strikes, nor can we attempt to assess the
validity of each item of evidence. It is sufficient to say
that Congress had a great mass of material before it which
tended to show that Communists and others proscribed
by the statute had infiltrated union organizations not to
support and further trade union objectives, including the
advocacy of change by democratic methods, but to make
them a device by which commerce and industry might be
disrupted when the dictates of political policy rejuired
such action.
II.

The unions contend that the necessary effect of § 9 (h)
is to make it impossible for persons who cannot sign the
oath to be officers of labor unions. They urge that such
a statute violates fundamental rights guaranteed by the
First Amendment: the right of union officers to hold what
political views they choose and to associate with what
political groups they will, and the right of unions to choose
their officers without interference from government.’
The Board has argued, on the other hand, that § 9 (h)
presents no First Amendment probiem because its sole
sanction is the withdrawal from noncomplying unions of
the “privilege” of using its facilities.

Neither contention states the problem with complete
accuracy. It cannot be denied that the practical effect
of denial of access to the Board and the denial of a place
on the ballot in representation proceedings is not merely
to withhold benefits granted by the Government but to
impose upon noncomplying unions a number of restric-
tions which would not exist if the Board had not been

% The First Amendment provides: “Congress shall make nolaw . , .
abridging the freedom of speech, or of the press; or the right of
the people peaceably to assemble, and to petition the Government
for a redress of grievances.”
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established.® The statute does not, however, specifically
forbid persons who do not sign the affidavit from holding
positions of union leadership nor require their discharge
from office. The fact is that § 9 (h) may well make it dif-
ficult for unions to remain effective if their officers do not
sign the affidavits. How difficult depends upon the cir-
cumstances of the industry, the strength of the union and
its organizational discipline. We are; therefore, neither
free to treat § 9 (h) as if it merely withdraws a privilege
gratuitously granted by the Government, nor able to con-
sider it a licensing statute prohibiting those persons who
do not sign the affidavit from holding union office. The
practicalities of the situation place the proscriptions of
§9 (h) somewhere between those two extremes. The
difficult question that emerges is whether, consistently
with the First Amendment, Congress, by statute, may
exert these pressures upon labor unions to deny positions
of leadership to certain persons who are identified by
particular beliefs and political affiliations.

II1.

" There can be no doubt that Congress may, under its
constitutional power to regulate commerce among the
several States, attempt to prevent political strikes and
other kinds of direct action. designed to burden and inter-
rupt the free flow of commerce. We think it is clear, in
addition, that the remedy provided by § 9 (h) bears rea-

"8 For example, a union whose officers do not file an affidavit in
compliance with §9 (h) may not enter into a union shop contract
with an employer, as it was free to do before passage of the National
Labor Relations Act. A noncomplying union is excluded from the
ballot in representatien proceedings. If another union is certified,
the noncomplying union incurs the disabilities of §§8 (b) (4) (C)
and 303 (a) (3), as it would not have done prior to 1935. Similarly,
certain strikes and boycotts are prohibited to noncomplying unions
by §§8 (b) (4) (B), 8 (b) (4) (C) and 8 (b) (4) (D) of the Act.
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sonable relation to the evil which the statute was designed
to reach. Congress could rationally find that the Com- .
munist Party-is not like other political parties in its utili-
zation of positions of union leadership as means by which
to bring about strikes and other obstructions of com-
merce for purposes of political advantage, and that many
persons who believe in overthrow of the Government by
force and violence are also likely-to resort to such tactics
when, as officers, they formulate union policy.

The fact that the statute identifies persons by. their
political affiliations and beliefs, which are circumstances
ordinarily irrelevant to permissible subjects of govern-
ment action, does not lead to the conclusion that such
circumstances are never relevant.. In re Summers, 325
U. S. 561 (1945); Hamilton v. Regents, 293 U. S. 245
(1934). We have held that aliens may be barred from
certain occupations because of a reasonable relation be- -
tween that classification and the apprehended evil, Clarke
v. Deckebach, 274 U. S. 392 (1927); Pearl Assurance Co.
v. Harrington, 313 U. S. 549 (1941), even though the Con-
stitution forbids arbitrary banning of aliens from the pur-
suit of lawful occupations. Truax v. Raich, 239 U. S. 33
(1915); Takahashi v. Fish and Game Commaission, 334
U. S. 410 (1948). Even distinctions based solely on
ancestry, which we declared “are by their very nature
odious to a free people,” have been upheld under the un-
usual circumstances of wartime. Hirabayashi v. United
States, 320 U. S. 81 (1943). If accidents of birth and:
ancestry under some circumstances justify an inference
concerning future conduct, it can hardly be doubted that
voluntary affiliations and beliefs justify a similar infer-.
ence when drawn by the legislature on the basis of its
investigations. ‘ :

"See also Luria v. United States, 231 U. S. 9 (1913); Mackenzie’
v. Hare, 239 U. S. 299 (1915); Lapides v. Clark, 85 U, S. App. D. C. .
101, 176 F. 2d 619 (1949).
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This principle may be illustrated by reference to stat-
utes denying positions of public importance to groups of
persons identified by their business affiliations. = One fed-
eral statute® for example, provides that no partner or
employee of a firm primarily engaged in underwriting
securities may be a director of a national bank. This
Court noted that the statute is directed “to the probability
or likelihood, based on the experience of the 1920’s, that
a bank director interested in the underwriting business
may use his influence in the bank to involve it or its cus-
tomers in securities which his underwriting house has in
its portfolio or has committed itself to’take.” Board of
Governors v. Agnew, 329 U. S. 441, 447 (1947). It was
designed “to remove tempting opportunities frcm the
management and personnel of member banks.” Id. at p.
449. There was no showing, nor was one required, that
all employees of underwriting firms would engage in
such conduct. Because of their business connectigns,
carrying as they do certain loyalties, interests and dis-
ciplines, those persons were thought to pose a continuing
threat of participation in the harmful activities deseribed
above. Political affiliations of the kind here involved,
no less than business affiliations, provide rational ground
for the legislative judgment that those persons prosecribed
by §9 (h) would be subject to “tempting opportunities”
to commit acts deemed harmful to the national economy.
In this respect, § 9 (h) is not unlike a host of other stat-
utes which prohibit specified groups of persons from hold-
ing positions of power and public interest because, in the
legislative judgment, they threaten to abuse the trust
that is a necessary concomitant of the power of office.

If no more were involved than possible loss of position,
the foregoing would dispose of the case. But the more

8 Sections 30 and 32 of the Banking Act of 1933, 48 Stat. 162,
193, 194, as amended, 49 Stat. 684, 709, 12 U. 5. C. §§ 77, 78,
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difficult problem here arises because, in drawing lines on -
the basis of beliefs and political affiliations, though it
may be granted that the proseriptions of the statute bear
a reasonable relation to the apprehended evil, Congress -
has undeniably discouraged the lawful exercise of political
freedoms as well. Stated otherwise, the problem is this:
Communists, we may assume, carry on legitimate politi-
cal activities. Beliefs are inviolate. Cantwell v. Con-
necticut, 310 U. S. 296, 303 (1940). Congress might
reasonably find, however, that Communists, unlike mem-
bers of other political parties, and persons who believe
in overthrow of the Government by force, unlike persons
of other beliefs, represent a continuing danger of dis-
ruptive political strikes when they hold positions of union
_leadership. By exerting pressures on unions to deny of-
fice to Communists and others identified therein, § 9 (h)
undoubtedly lessens the threat to interstate commerce,
but it has the further necessary effect of discouraging
the exercise of political rights protected by the First
Amendment. Men who hold union offices often have
little choice but to renounce Communism or give up
their offices. Unions which wish to do so are discouraged
from electing Communists to office. To the grave and
difficult problem thus presented we must now turn our
attention,
IV.

The unions contend that once it is determined that
this is a free speech case, the “clear and present danger”
test must apply. See Schenck v. United States, 249 U. S.
47 (1919). But they disagree as to how it should be
applied. Appellant in No. 10 would, require that joining
the Communist Party or the expression of belief in over-
throw of the Government by force be shown to be a
clear and present danger of some substantive evil, since
those are the doctrines affected by the statute. Peti-
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tioner in No. 13, .on the other hand, would require a
showing that political strikes, the substantive evil in-
volved, are a clear and present danger to the security
of the Nation or threaten widespread industrial unrest.

This confusion suggests that the attempt to apply the
term, “clear and present danger,” as a mechanical test
in every case touching First Amendment freedoms, with-
out regard to the context of its application, mistakes
the form in which an idea was cast for the substance
of the idea. The provisions of the Constitution, said
Mr. Justice Holmes, “are not mathematical formulas
having their essence in their form; they are organic living
institutions transplanted from English soil. Their sig-
nificance is vital not formal; it is to be gathered not
simply by taking the words and a dictionary, but by
considering their origin and the line of their growth.”
Gompers v. United States, 233 U. S. 604, 610 (1914).
Still less should this Court’s interpretations of the Con--
stitution be reduced to the status of mathematical for-
mulas. It is the considerations that gave birth to the
phrase, “clear and present danger,” not the phrase itself,
that are vital in our decision of questions involving
liberties protected by the First Amendment.

Although the First Amendment provides that Congress
shall make no law abridging the freedom of speech, press
or assembly, it has long been established that those free-
doms themselves are dependent upon the power of con-
stitutional government to survive. If it is to survive
it must have power to protect itself against unlawful
conduct and,.under some circumstances, against incite-
ments to commit unlawful acts. Freedom of speech thus
does not comprehend the right to speak on any subject
at any time. The important question that came to this
Court immediately after the First World War was not
whether, but how far, the First Amendment permits the
suppression of speech which advocates conduct inimical
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to the public welfare? Some thought speech having a
reasonable tendency to lead to such conduct might be
punished. Justices Holmes and Brandeis took a different
view. They thought that the greater danger to a democ-

racy lies in the suppression of public discussion; that .

ideas and doctrines thought harmful or dangerous are

best fought with words. Only, therefore, when force is

very likely to follow an utterance before there is a chance
for counter-argument to have effect may that utterance
be punished or prevented.” Thus, “the necessity which
is essential to a valid restriction does not exist unless
speech would produce, or is intended to produce, a clear
and imminent danger of some substantive evil which
the State [or Congress] constitutionally may seek to pre-

vent ....” Mr. Justice Brandeis, concurring in Whitney |

v. California, 274 U. S. 357, 373. By this means they
sought to convey the philosophy that, under the First
Amendment, the public has a right to every man’s views
and every man the right to speak them. Government
may cut him off only when his views arc no longer merely
views but threaten, clearly and imminently, to ripen into
conduct against which the public has a right to protect
itself.

9See Schenck v. United States, 249 U. S. 47 (1919); Frohwerk
v. United States, 249 U. S. 204 (1919); Debs v. United States, 249
U. 8. 211 (1919); Abrams v. United States, 250 U. S. 616 (1919);
Schaefer v. United States, 251 U. S. 466 (1920); Pierce v. United

States, 252 U. S. 239 (1920); Gitlow v. New York, 268 U. S. 652

(1925).

we«  no danger flowing from speech can be deemed clear and
present, unless the incidence of the evil apprehended is so imminent
that it may befall before there is opportunity for full discussion.
If there be time to expose through -discussion the falsehood and
fallacies, to avert the evil by. the processes of education, the remedy
to be applied is more specch, not enforced silence.” Mr. Justice
Brandeis, concurring.in Whitney v. Cdlifornia, 274 U. 8. 357, 377
(1927). ' : .

.

e
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But the question with which we are here faced is not
the same one that Justices Holmes and Brandeis found
convenient to consider in terms of clear and present
danger. Government’s interest here is not in preventing’
the dissemination of Communist doctrine or the holding
of particular beliefs because it is feared that unlawful
action will result therefrom if free speech is practiced.
Its interest is in protecting the free flow of commerce
from what Congress considers to be substantial evils of
conduct .that are not the products of speech at, all. Sec-
tion 9 (h), in other words, does not interfere with speech
because Congress fears the consequences of speech; it
regulates harmful conduct which Congress has determined
is carried on by persons who may be identified by their

_political affiliations and beliefs. The Board does not
contend that political strikes, the substantive evil at
which §9 (h) is aimed, are the present or impending
products of advocacy of the doctrines of Communism or
‘the expression of belief in overthrow of the Governnfent
by force. On the contrary, it points out that such strikes
are called by persons who, so Congress has foqnd, have
the will and power to do so without advocacy or per-
suasion that seeks acceptance in the competition of the
market." Speech may be fought with speech. False-
hoods and fallacies must be exposed, not suppressed,
unless there is not sufficient time to avert the evil con-
-sequences of noxious doctrine by argument and educa-
tion. That is the command of the First Amendment.
But force may and must be met with forse. Section
9 (h) is designed to protect the public not against what
Communists and others identified therein advocate or
believe, but against what Congress has concluded they
have done and are likely to do again.

1 8ee Mr. Justice Holmes, dissenting in Abrams v. United States,
250 U. 8. 616, 630 (1919).
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The contention of petitioner in No. 13 that this Court
must find that political strikes create a clear and present
danger to the security of the Nation or of widespread
industrial strife in order to sustain § 9 (h) similarly mis-
conceives the purpose that phrase was intended to serve.
In that view, not the relative certainty that evil conduct
‘will result from speech in the immediate future, but the
extent and gravity of the substantive evil must be meas-
ured by the “test” laid down in the Schenck case. But
there the Court said that: ‘“The question in every case
is whether the words used are used in such circumstances
and are of such a nature as to create a clear.and present
danger that they will bring about the substantive evils
that Congress has a right to prevent.” Schenck v. United
States, supra at 52. (Emphasis supplied.)

So far as the Schenck case itself is concerned, imminent
danger of any substantive evil that Congress may prevent,
justifies the restriction of speech. Since that time this
Court has decided that however great the likelihood that.
a substantive evil will result, restrictions on speech and
press cannot be sustained unless the evil itself is “substan-
tial” and “relatively serious,” Brandeis, J., concurring in
Whitney v. California, supra at 374, 377, or sometimes
“extremely serious,” Bridges v. California, 314 U. S. 252,
263 (1941). And it follows therefrom that even harmful
conduct cannot justify restrictions upon speech unless sub-
stantial interests of society are at stake. But in suggest-
ing that the substantive evil must be serious and sub-
stantial, it was never the intention of this Court to lay
down an absolutist test measured in terms of danger to
the Nation. When the effect of a statute or ordinance
upon the exercise of First Amendment freedoms is rela-
tively small and the public interest to be protected is
substantial, it is obvious that a rigid test requiring a show-
ing of imminent danger to the security of the Nation is
an absurdity. We recently dismissed for want of sub-
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stantiality an appeal in which a church group contended
that its First Amendment rights were violated by a mu-
‘micipal zoning ordinance preventing the building of
ichurches in certain residential areas. Corporation of the
Presiding Bishop of the Church of Jesus Christ of Latter-
Day Saints v. Porterville, 338 U. S. 805 (1949). And
recent cases in this Court involving contempt by publi-

cation likewise have no meaning if imminent danger of

national peril is the criterion.”

On the contrary, however, the right of the public to
be protected from evils of conduct, even though Firs:
Amendment rights of persons or groups are thereby in
some manner infringed, has received frequent and con-
sistent recognition by this Court. We have noted that
the blaring sound truck invades the privacy of the home
and may drown out others who wish to be heard. Kovacs
v. Cooper, 336 U. S. 77 (1949). The unauthorized pa-
rade through city streets by a religious or political group
disrupts traffic and may prevent the discharge of the most
essential obligations of local government. Cox v. New

" Hampshire, 312 U. S. 569, 574 (1941). The exercise of
particular First Amendment rights may fly in the face
of the public interest in the health of children, Prince v.
Massachusetts, 321 U. S. 158 (1944), or of the whole
community, Jacobson v. Massachusetts, 197 U. S. 11
(1905), and it may be offensive to the moral standards
of the community, Reynolds. v. United States, 98 U. S.
145 (1878); Davis v. Beason, 133 U. S. 333 (1890). And
Government’s obligation to provide an efficient public
service, United Public Workers v. Mitchell, 330 U. S. 75
(1947), and its interest in the character of members of

the bar, In re Summers, 325 U. S. 561 (1945), sometimes,

admit of limitations upon rights set out in the First
Amendment. And see Giboney v. Empire Storage Co.,

" 12 Bridges v. California, 314 U. 8. 252 (1941’); Pennekamp v.
Florida, 328 U. S. 331 (1946) ; Craig v. Harney, 331 U. 8. 367 (1947).
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336 U. S. 490, 499-501 (1949). We have never held that
such freedoms are absolute. The reason is plain. As Mr.
Chief Justice Hughes put it, “Civil liberties, as guaranteed
by the Constitution, imply the existence of an organized
society maintaining public order without which liberty
itself would be lost in the excesses of unrestrained abuses.”
Cox v. New Hampshire, supra at 574.

When particular conduct is regulated in the interest of
public order, and the regulation results in an indirect, con-
ditional, partial -abridgment of speech, the duty of the
courts is to determine which of these two conflicting in-
terests demands the greater protection under the. par-
ticular circumstances presented. The high place in which -
the right to speak, think, and assemble as you will was
held by the Framers of the Bill of Rights and is held
today by those who value liberty both as a means and
an end indicates the solicitude with which we must view
any assertion of personal freedoms. We must recognize,
moreover, that regulation of “conduct” has all too fre-
‘quently been employed by public authority as a cloak to
hide censorship of unpopular ideas. - We have been re-
minded that “It is not often in this country that we now
meet with direct and candid efforts to stop speaking or
publication as such. Modern inroads on these rights
come from associating the speaking with some other fac-
tor which the state may regulate so as to bring the whole
within official control.” ** -

On the other hand, legitimate attempts to protect the
public, not from the remote possible effects of noxious
ideologies, but from present excesses of direct, active con-
duct, are not presumptively bad because they interfere
with and, in some of its manifestations, restrain the exer-
cise of First Amendment rights. Reynolds v. United
. States, supra; Prince v. Massachusetts, supra; Cox v.

13 MR. JusTicE JAcKsoN, concurring in Thomas v. Collins, 323
U. 8. 516,547 (1945).
874433 0—50—30
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New Hampshire, supra; Giboney v. Empire Storage Co.,
supra. In essence, the problem is one of weighing the
probable effects of the statute upon the free exercise of
the right of speech and assembly against the congres-
sional determination that political strikes are evils of con-
duct which cause substantial harm to interstate commerce
and that Communists and others identified by §9 (h)
pose continuing threats to that public interest when in
positions of union leadership. We must, therefore, un-
. dertake the “delicate and difficult task . . . to weigh the
circumstances and to appraise the substantiality of the
reasons advanced in support of the regulation of the free
enjoyment of the rights.” Schneider v. State, 308 U. S.
147, 161 (1939).
V.

The “reasons advanced in support of .the regulation”
are of considerable weight, as even the opponents of
~ §9 (h) agreed. They are far from being “[m]ere legis-
lative preferences or beliefs respecting matters of public
convenience [which] may well support regulation directed
at other personal activities, but be insufficient to justify
such as diminishes the exercise of rights so vital to the
maintenance of democratic institutions.” ™ Tt should be
emphasized that Congress, not the courts, is primarily
charged with determination of the need for regulation
of activities affecting interstate commerce. This Court
must, if such regulation unduly infringes personal
freedoms, declare the statute invalid under the First
Amendment’s command that the opportunities for free
public discussion be maintained. But insofar as the
problem is cne of drawing inferences concerning the need
for regulation of particular forms of conduct from con-
flicting evidence, this Court is in no position to substitute
its judgment as to the necessity or desirability of the stat-

1 Schneider v. State, 308 U. S. 147, 161 (1939).
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ute for that of Congress. Cf. United Public Workers v.’
Mitchell, supra at 95, 102. In Bridges v. California,
supra, we said that even restrictions on particular kinds
of utterances, if enacted by a legislature after appraisal
of the need, come to this Court “encased in the armor.
wrought by prior legislative deliberation.” 314 U. S.
at 261. Compare Gitlow v. New York, 268 U. S. 652
(1925). The deference due legislative determination of
the need for restriction-upon particular forms of conduct
has found repeated expression in this Court’s opinions.
When compared with ordinances and regulations deal-
ing with littering of the streets or disturbance of house--
holders by itinerant preachers, the relative significance
and complexity of the problem of political strikes and
how to deal with their leaders becomes at once apparent.
It must be remembered that § 9 (h) is not an isolated
statute dealing with a subject divorced from the problems
of labor peace generally. It is a part of some very com-
plex machinery set up by the Federal Government for the
purpose of encouraging the peaceful settlement of labor
disputes. Under the statutory-scheme, unions which be-
come collective bargaining representatives for groups of
employees often represent not only members of the union
but nonunion workers or members of other unions as
well. Because of the necessity to have strong unions to
bargain on equal terms with strong employers, individual
employees are required by law to sacrifice rights which,
in some cases, are valuable to them. See J. I. Case Co.
v. Labor Board, 321 U. S. 332 (1944). The loss of in-
dividual rights for the greater benefit of the group results
in a tremendous increase in the power of the representa-
tive of the group—the union, But power is never with-
" out responsibility. And when authority derives in part
from Government’s thumb on the scales, the exercise -
of that power by private persons becomes closely akin,
in some respects, to its exercise by Government itself.
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See Graham v. Brotherhood of Locomotive Firemen, 338
U. S. 232 (1949); Steele v. Louisville & N. R. Co., 323
U. S. 192 (1944) ; Tunstall v. Brotherhood of Locomotive
Firemen, 323 U. 8. 210 (1944); Wallace Corp. v. Labor
Board, 323 U. S. 248, 255 (1944) ; Railway Mail Associa-
tion v. Corst, 326 U. S. 88, 94 (1945).

We do not suggest that labor unions which utilize the
facilities of the National Labor Relations Board become
Government agencies or may be regulated as such. But
it is plain that when Congress clothes the bargaining
representative “with powers comparable to those pos-
sessed by a legislative body both to create and restrict the
rights of those whom it represents,” ** the public interest
in the good faith exercise of that power is very great.

What of the effects of § 9 (h) upon the rights of speech
and assembly of those proscribed by its terms? The
statute does not prevent or punish by criminal sanctions
the making of a speech, the affiliation with any organiza-
tion, or the holding of any belief. But as we have noted,
the fact that no direct restraint or punishment is imposed
upon speech or assembly does not determine the free
speech question. Under some circumstances, indirect
“discouragements” undoubtedly have the same coercive
effect upon the exercise of First Amendment rights as
imprisonment, fines, injunctions or taxes. A requirement
that adherents of particular religious faiths or political
parties wear identifying arm-bands, for example, is ob-
viously of this nature. '

But we have here no statute which is either frankly
aimed at the suppression of dangerous ideas nor one

15 Steele v. Louisville & N. R. Co., 323 U. 8. 192, 202 (1944).

16 Cf. cases cited in note, 9, supra, and Whitney v. California,
274 U. S. 357 (1927); Fiske v. Kansas, 274 U. S. 380 (1927);
Stromberg v. California, 283 U. 8. 359 (1931); Near v. Minnesota,
283 U. 8. 697 (1931); De Jonge v. Oregon, 299 U. 8. 353 (1937);
Herndon v. Lowry, 301 U. S. 242 (1937). :
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which, although ostensibly aimed at the regulation of
conduct, may actually “be made the instrument of arbi-
trary suppression of free expression of views.” Hague v.
Committee for Industrial Organization, 307 U. S. 496, 516
(1939). There are here involved none of the elements
of censorship or prohibition of the dissemination of in-
formation that were present in the cases mainly relied
upon by those attacking the statute.’® The “discourage-
ments” of §9 (h) proceed, not against the groups or be-
liefs identified therein, but only against the combination of

v Cf. Grosjean v. American Press Co., 297 U. S. 233 (1936);
Thomas v. Collins, 323 U. S. 516 (1945).

$Tn Cox v. New Hampshire, 312 U. S. 569 (1941), Mr. Chief
Justice Hughes, speaking for a unanimous Court, stated the con-
siderations thought controlling in a number of these cases: “In
Lovell v. Griffin, [303 U. S. 444], the ordinance prohibited the dis-
tribution of literature of any kind at any time, at any place, and
in any manner without a permit {rom the city manager, thus striking
at the very fourdation of the freedom of the press by subjecting
it to licénse and censorship. In Hague v. Committee for Industrial
Organization, [307 U. S. 496], the ordinance dealt with the exercise
of the right of assembly for the purpose of communicating views;
it did not make comfort or convenience in the use of streets the
_ standard of official action but enabled the local official absolutely
to refuse a permit on his mere opinion that such refusal would pre-
vent ‘riots, disturbances or disorderly assemblage.’ The ordinance
thus created, as the record disclosed, an instrument of arbitrary
suppression of opinions on public questions. The court said that
‘uncontrolled official suppression of the privilege cannot be made a
substitute for the duty to maintain order in connection with the
exercise of the right.” In Schneider v. State, [308 U. 8. 147] (p. 163)
the ordinance was directed at canvassing and banned unlicensed com-
munication of any views, or the advocacy of any cause, from door
to door, subject only to the power of a police officer to determine
as a censor what literature might be distributed and who might
distribute it. In Cantwell v. Connecticut, [310 U. S. 296] (p. 305)
the statute dealt with the solicitation of funds for religious causes and
authorized an official to determine whether the cause was a religious
one and to refuse a permit if he determined it was not, thus establish-
ing a censorship of religion.” 312 U.S. at 577-578.
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those affiliations or beliefs with occupancy of a position of
great power. over the economy of the country. Congress
has concluded that substantial harm, in the form of direct,
positive action, may be expected from that combination.
In this legislation, Congress did not restrain the activities
of the Communist Party as a political organization; nor
_did it attempt to stifle beliefs. Compare West Virginia
State Board of Education v. Barnette, 319 U. S. 624
(1943)." Section 9 (h) touches only a relative handful
of persons, leaving the great majority of persons of the
identified affiliations and beliefs completely free from re-
straint. And it leaves those few who are affected free
to maintain their affiliations and beliefs subject only to
possible loss of positions which Congress has concluded
are being abused to the injury of the public by members
of the described groups.

We have previously had occasion to c_ons1der other
statutes and regulations in which the interests involved
were, in large measure, like those now being considered.
In United Public Workers v. Mitchell, supra, we upheld

®In the Barnette case, the Court was careful to point out that
the sole interest of theé State was in securing uniformity of belief
by compelling utterance of a prescribed pledge, and that refusal
to comply with the State order resulted in punishment for both
parent and child: “The freedom asserted by these appellees does
not bring them into collision with rights asserted by any other
individual. It is such conflicts which most frequently require inter-
vention of the State to determine where the rights of one end and
those of another begin. But the refusal of these persons to par-
ticipate in the ceremony does not interfere with or deny rights of
others to do so. Nor is there any question in this case that their
behavior is peaceable and orderly. The sole conflict is between
- authority and rights of the individual. The State asserts power
to condition access to public education on making a preseribed sign
and profession and at the same time to coerce attendance by pun-
ishing both parent and child. The latter stand on a right of self-
determination in matters that touch individual opinion and personal
attitude.” 319 U.S. at 630-631.
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a statute which provided that employees of the Federal
Government could not participate in partisan political
activities, concededly a First Amendment right, if they
would retain their positions. The decision was not put
upon the ground that government employmeuw . is a privi-
lege to be conferred or withheld at will. For it was
recognized that Congress may not “enaci a regulation
providing that no Republican, Jew or Negro shall be
appointed to federal office, or that no federal employee
shall attend Mass or take any active part in missionary
work.” 330 U. S. at 100. But the rational connection
between the prohibitions of the statute and its objects,
the limited scope of the abridgment of First Amendment
rights, and the large public interest in the efficiency of
government service, which Congress had found necessi-
tated the statute, led us to the conclusion that the statute
may stand consistently with the First Amendment.

Similarly, in In re Summers, supra, we upheld the
refusal of a state supreme court to admit to membership
of its bar an otherwise qualified person on the sole ground
that he had conscientious scruples against war and would
not use force to prevent wrong under any circumstances.
Since he could not, so the justices of the state court
found, swear in good faith to uphold the state constitu-
tion, which requires service in the militia in time of
war, we held that refusal to permit him to practice law
did not violate the First Amendment, as its commands
are incorporated in the Due Process Clause ¢. the Four-
teenth Amendment. Again, the relation between the
obligations of membership in the bar and service required
- by the state in-time of war, the limited effect of the
. state’s holding upon speech and assembly, and the strong
interest which every state court has in the persons who
begome officers of the court were thought sufficient to
justify the state action.. See also Hamilton v. Regents,
supra.
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It is contended that the principle that statutes touching
First Amendment freedoms must be narrowly drawn dic-
tates that a statute aimed at political strikes should
make the calling of such strikes unlawful but should
not attempt to bring about the removal of union officers,
~ with its attendant effect upon First Amendment rights.
We think, however, that the legislative judgment that
interstate commerce must be protected from a continuing
threat of such strikes is a permissible one in this case.
The fact that the injury to interstate commerce would
be an accomplished fact before any sanctions could be
applied, the possibility that a large number of such
strikes might be called at a time of external or internal
crisis, and the practical difficulties which would be en-
countered in detecting illegal activities of this kind are
factors which are persuasive that Congress should not
be powerless to remove the threat, not limited to pun-
ishing the act. We recently said that “nothing in the
Constitution prevents Congress from acting in time to
prevent potential injury to the national economy from
becoming a reality.” North American Co. v. Securities
& Exchange Commission, 327 U. S. 686, 711 (1946).
While this staten.ent may be subject to some qualifi-
cation, it indicates the wide scope of congressional power
to keep from the channels of commerce that which would
hinder and obstruct such commerce.

VL

Previous ‘discussion has considered the constitutional
questions raised by § 9 (h) as they apply alike to mem-

“ bers of the Communist Party and affiliated organizations .
and to persons who believe in overthrow of the Gov-
ernment by force. The breadth of the provision con-
cerning belief in overthrow of the Government by force _
would raise additional questions, however, if it were read
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very literally to include all persons who might, under
any conceivable circumstances, subscribe to that belief.
But we see no reason to construe the statute so broadly.
It is within the power and is the duty of this Court to
construe a statute so as to avoid the danger of uncon-
stitutionality if it may be done in consonance with the
‘legislative purpose. Untted States v. Congress of Indus-
trial Organizations, 335 U. S. 106, 120-121 (1948) ; United
States v. Delaware & Hudson Co., 213 U.'S. 366, 407-
408 (1909). In enacting § 9 (h), Congress had as its
objective the protection of interstate commerce from
direct interference, not any intent to disturb or proscribe
beliefs as such. Its manifest purpose was to bring within -
the terms of the statute only those persons whose beliefs
strongly indicate a will to engage in political strikes
and other forms of direct action when, as officers, they
direct union activities. The congressional purpose is
therefore served if we construe the clause, “that he does
not believe in, and is not a member of or supports any
organization that believes in or teaches, the overthrow
of the United States Government by force or by any
illegal ‘'or unconstitutional methods,” to apply to persons
and organizations who believe in violent overthrow of
the Government as it presently exists under the Con-
stitution as an objective, not merely a prophecy. Con-
gress might well find that such persons—those who be-
lieve that the present form of the Government of the
United States should be changed by force or other illegal
methods—would carry that objective into their conduct
_of union affairs by. calling political strikes designed to
weaken and divide the American people, whether they
consider actual overthrow of the Government to be near
or distant. It is to those persons that § 9 (h) is intended
to apply, and only to them. We hold, therefore, that
the belief identified in § 9 (h) is a belief in the objective
of overthrow by force or by any illegal or unconstitutional
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methods of the Government of the United States as it
now exists under the Constitution and laws thereof.
As thus construed, we think that the “belief” provision
of the oath presents no different problem from that present
in that part of the section having to do with membership
in the Communist Party. Of course we agree that one
may not be imprisoned or executed because he holds par-
ticular beliefs. But to attack the straw man of “thought
control” is to ignore the fact that the sole effect of the
statute upon one who believes in overthrow of the Govern-
ment by force and violence—and does not deny his belief—
is that he may be forced to relinquish his position as a -
union leader. That fact was crucial in our discussion
of the statute as it relates to membership in the Com-
munist Party. To qubte, with pertinent substitutions, an
apt statement of that principle, post, p. 434:<‘The Act
does not suppress or outlaw the [belief in overthrow of
the Government], nor prohibit it or [those who hold that
belief] from engaging in any aboveboard activity . . . .
No individual is forbidden to be or to become a philosophi-
cal [believer in overthrow of Government] cor a full-
-fledged member of [a group which holds that belief]. No
one is penalized for writing or speaking in favor of [such
a belief] or its philosophy. Also, the Act does not require
or forbid anything whatever to any person merely because
he is [a believer in overthrow of the Government by
force]. It applies only to one who becomes an officer
of a labor union.” o
~ If the principle that one may under no circumstances
_ be required to state hig beliefs on any subject nor suffer
the loss of any right or privilege because of his beliefs be
a valid one, its application in other possible situations’
becomes relevant. Suppose, for example, that a federal
statute provides that no person may become a member of
the Secret Service force assigned to protect the President
unless he swears that he does not believe in assassination
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of the President. Is this beyond the power of Congress,
whatever the need revealed by its investigations? An
affirmative answer hardly commends itself to reason un-
less, indeed, the Bill of Rights has been converted into
a “suicide pact.” Terminiello v. Chicago, 337 U. S. 1, 37
(1949) (dissenting opinion). Yet the example chosen is
far-fetched only because of the manifest absurdity of
reliance upon an oath in such 4 situatien. One can have
no doubt that the screening process in the selection of
persons to occupy such positions probes far deeper than
mere oath-taking can possibly do.

To hold that such an oath is permissible, on the other
hand, is to admit that the circumstances under which one
is asked to state his belief and the consequences which
flow from his refusal to do so or his disclosure of a par-
ticular belief make a difference. The reason for the dif- -
ference has been pointed out at some length above. First,
the loss of a particular position is not the loss of life or
liberty. We have noted that the distinction is one of
degree, and it is for this reason that the effect of the stat-
ute in proscribing beliefs—like its effect in restraining
speech- or freedom of association—must be carefully
weighed by the courts in determining whether the balance
struck by Congress comports with the dictates of the Con-
stitution. But it is inaccurate to speak of §9 (h) as
“punishing” or “forbidding” the holding of beliefs, any
more than.it punishes or forblds membership in the Com-
munist Party. -

Second, the public interest at stake in ascertaining one’s
beliefs cannot automatically be assigned at zero without
consideration of the circumstances of the inquiry. If itis
admitted that beliefs are springs to action, it becomes
" “highly relevant whether the person who is asked whether
he believes in overthrow of the Government by force is a
general with five hundred thousand men at his command
or a village constable. To argue that because the latter
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may not be asked his beliefs the former must necessarily
be exempt is to make a fetish of beliefs. The answer to
the implication that if this statute is upheld “then the
power of government over beliefs is as unlimited as its
power over conduct and the way is open to force disclosure
-of attitudes on all manner of social, economic, moral and
political issues,” post, p. 438, is that that result does not
follow “while this Court sits.” *® The circumstances giv-
ing rise to the inquiry, then, are likewise factors to be
weighed by the courts, giving due weight, of course, to the
congressional judgment concerning the need. In short,
the problem of balancing the conflicting individual and na- .
tional interests involved is no different from the problem
presented by proscriptions'based upon political affiliations.
Insofar as a distinction between beliefs and political
affiliations is based upon absence of any “overt act” in
the former case, it is relevant, if at all, in connection with
problems of proof. In praving that one .swore falsely

2 Panhandle Oil Co. v. Knoz, 277 . U. S. 218, 223 (1928) (dis-
senting opinion). The words of Mr. Justice Holmes, while written
concerning a very different problem are well worth rereading in this
connection;

“It seems to me that the State Court was right. I should say
plainly right, but for the effect of certain dicta of Chief Justice
Marshall which culminated in or rather were founded upon his often
quoted proposition that the power to tax is the power to destroy.
In those days it was not recognized as it is=today that most of the -
distinctions of the law are distinctions of degree. If the States had
any power it was assumed that they had all power, and that the
necessary alternative was to deny it altogether. But this Court
which so often has defeated the attempt to tax in certain ways can
defeat an attempt to discriminate or otherwise go too far without
wholly abolishing the power to tax. The power: to tax is ‘not the
power to destroy while this Court sits. The power to fix rates is
the power to destroy if unlimited, but this Court while, it endeavors -
to prevent confiscation does not prevent the fixing of Tdtes. A tax
1s not an unconstitutional regulation in every case where an absolute
prohibition of sales would be one. Hatch v. Redrdon, 204' U. 8.

152,162 L
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that he is not a Communist, the act of joining the Party
is erucial. Proof that one lied in swearing that he does
not believe in overthrow of the Government by force, on
the other hand, must consist in proof of his mental state.
To that extent they differ.

To state the difference, however, is but to recognize that
while objective facts may be proved directly, the state of
a man’s mind must be inferred from the things he says
or does. Of course we agree that the courts cannot “as-
certain the thought that has had no outward manifesta-
tion.” - But courts and juries every day pass upon knowl-
edge, belief and intent—the state of men’s minds—having
before them no more than evidence of their words and
conduct, from which, in ordinary human experience, men-
tal condition may be inferred. See 2 Wigmore, Evidence
(3d ed.) §§ 244, 256 et seq. False swearing in signing
the affidavit must, as in other cases where mental state
is in issue, be proved by the outward manifestations of
state of mind. In the absence of such manifegtations,
which are as much “overt acts” as the act of joiiging the
Communist Party, there can be no successful prosecution
for false swearing.”

Considering the circumstances surrounding the prob-
lem—the deference due the congressional judgment con-
cerning the need for regulation of econduct affecting inter-
state commerce and the effect of the statute upon rights
of speech, assembly and belief—we conclude that § 9 (h)

2t While it is true that state of mind is ordinarily relevant only
when it is incidental to, and determines the quality of, some overt
act (but cf. Hamilton v. Regents, 293 U. S. 245 (1934); In re Sum-
mers, 3256 U. 8. 561 (1945)), the fact must not be overlooked that
mental state in such cases is a distinct issue, 2 Wigmore, Evidence
(3d ed.) §§244, 266, of which the “overt act” may or may not be
any proof. For example, the physical facts surrounding a death by
shooting may be as consistent with a finding of accident as of murder.
Wilfullness, malice and premeditation must therefore be proved by
evidence wholly apart from the act of shooting.
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of the National Labor Relations Act, as amended by the
Labor Management Relations Act, 1947, does not unduly
infringe freedoms protected by the First Amendment.
Those who, so Congress has found, would subvert the
public interest cannot escape all regulation because, at
the same time, they carry on legitimate political activities.
Cf. Valentine v. Chrestensen, 316 U. S. 52 (1942). To
encourage unions to displace them from positions of great
power over the national economy, while at the same time
leaving free the outlets by‘Awhich they may pursue legiti-
mate political activities of persuasion and advocacy, does
not seem to us to contravene the purposes of the First
Amendment. That Amendment requires that one be per-
mitted to believe what he will. It requires that one be
permitted to advocate what he will unless there is a clear
and present danger that a substantial public evil will
;result therefrom. It does not require that he ‘be. per-
‘mitted to be the keeper of the arsenal.

VIL

There remain two contentions which merit discussion.
‘One is that §9 (h) is unconstitutionally vague. The
other is that it violates the mandate of Art. I, §9 of
the Constitution that “No Bill of Attainder or ex post
facto Law shall be passed.”

The argument as to vagueness stresses the breadth of
such terms as “affiliated,” “supports” and “illegal or un-
constitutional methods.” There is little doubt that im-
‘agination can conjure up hypothetical cases in which the
_ meaning of these terms will be in nice question. The ap-
plicable standard, however, is not one of wholly concistent
academic definition of abstract terms. It is, rather, the
practical criterion of fair notice to those to whom the stat-
“ute is directed. The particular context is all important.

The only criminal punishment specified is the ap-
plication of § 35 (A) of the Criminal Code, 18 U. S. C.
§ 1001, which covers only those false statements made
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“knowingly and willfully.” The question in any criminal
prosecution involving-a non-Communist affidavit must
therefore be whether the affiant acted in good faith or
knowingly lied concerning his affiliations, beliefs, support
of organizations, etc. And since the constitutional vice
in a vague or indefinite statute is the injustice to the
accused in placing him on trial for an offense, the nature
of which he is given no fair warning, the fact that punish-
ment is restricted to acts done with knowledge that they
contravene the statute makes this.objection untenable.
As this Court pointed out in United States v. Ragen,
314 U. S. 513, 524 (1942), “A mind intent upon willful
evasion is inconsistent with surprised innocence.” Cf.
Omaechevarria v. Idaho, 246 U. S. 343 (1918); Hygrade
Prouvision Co. v. Sherman, 266 U. S. 497 (1925); Screws v.
Unaited States, 325 U. S. 91 (1945). Without considering,
therefore, whether in other circumstances the words used
in § 9 (h) would render a statute unconstitutionally vague
and indefinite, we think that the fact that under § 35 (A)
of the Criminal Code no honest, untainted interpretation
of those words is punishable removes the possibility of
constitutional infirmity.

The unions’ argument as to bill of attainder cites the
familiar cases, United States v. Lovett, 328 U. S. 303.
(1946); Ex parte Garland, 4 Wall. 333 (1867); Cum-
mangs v. Missourt, 4 Wall. 277 (1867). Those cases and
this also, according to the argument, involve the proscrip-
tion of certain occupations to a group classified according
to belief and loyalty. But there is a decisive distinction:
In the previous decisions the individuals involved were
in fact being punished for past actions; whereas in this
case they are subject to possible loss of position only be-
causé"thgre is substantial ground for the congressional
judgment that their beliefs and loyalties will be trans-
formed into future conduct. Of course, the history of the
past conduct is the foundation for the judgment as to what



414 OCTOBER TERM, 1949,
Opinion of the Court. © 339 U.8.

the future conduct is likely to be; but that does not alter
the conclusion that § 9 (h) is 1ntended to prevent future
action rather than to punish past action.

This distinction is emphasized by the fact that mem-
-bers of those groups identified in § 9 (h) are.free to serve
as union officers if at any. time they renounce the alle-
giances which constituted a bar to signing the affidavit
in the past. Past conduct, actual or threatened by their
previous adherence to aﬂil_iati'ons and beliefs mensioned in
§ 9 (h), is not a bar to resumption of the position. In the
cases relied upon by the unions on the other hand, this
Court has emphasized that, since the basis of disqualifica-
tion was past action or loyalty, nothing that those persons
proscribed by its terms could ever do would change the
result. See United States v. Lovett, supra, at p. 314;
Cummings v. Missouri, supra, at p. 327. Here the in-
tention is to forestall future dangerous acts; there is no
one who may not, by a voluntary alteration of the loyal-
ties which impel him to action, become eligible to sign
the affidavit. We cannot conclude that this section is a
.bill of attainder.

In their argument on this point, the unions seek some
advantage from references to English history pertinent
to a religious test oath. That experience is written into
our Constitution in the following provision of Article VI:
“The Senators and Representatives before mentioned,
and the Members of the several State Legislatures, and
all executive and judicial Officers, both of the United
_ States and of the several States, shall be bound by Oath
or Affirmation, to support this Constitution; but no re-
ligious Test shall ever be required as a Qualification to
any Office or public Trust.under the United States.” It
is obvious that not all oaths were abolished; the mere
fact that § 9 (h) is in oath form hardly rises to the stature
of a constitutional objection. All that was forbidden
was a “religious Test.” We do not think that the oath
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here involved can rightly be taken as falling within that
category.

Clearly the Constitution permits the requirement, of
oaths by officeholders to uphold the Constitution itself.
The obvious implication is that those unwilling to take
such an oath are to be barred from public office. For
the President, a specific oath was set forth in the Con-
stitution itself. Art. II, § 1. And Congress has detailed
an oath for other federal officers.”® Obviously, the Fram-
ers of the Constitution thought that the exaction of an
affirmation of minimal loyalty to the Government was
worth the price of whatever deprivation of individual free-~
dom of conscience was involved. All that we need hold
here is that the casting of § 9 (h) into the mold of an oath
does not invalidate it, if it is otherwise constitutional.

We conclude that § 9 (h) of the National Labor Rela-
tions Act, as amended by the Labor Management Rela-
tions Act, 1947, as herein construed, is compatible with
the Federal Constitution and may stand. The judgments
of the.courts below are therefore

- : Affirmed.

Me. Justice Dougras, MR. JusTicE CLARK and MR.
JusTicE MINTON took no part in the consideration or
decision of these cases. : ‘

MRg. JusTICE FRANKFURTER, concurring in the Court s
opinion except as to Part VII.

“Scarcely any political question arises in the United
States,” observed the perceptive de Tocqueville as early
as 1835, “that is not resolved, sooner or later, into a
judicial question.” * 1 Democracy in America 280 (Brad-
ley ed. 1948). And so it was to be expected that the
~conflict of political ideas now dividing the world more -
pervasively than any since this nation was founded would
give rise to controversies for adjudication by this Court.

223 Stat. 22,5 U. S. C. § 16.
874433 0—50—-31
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“The judicial Power” with which alone this Court is
invested comes into operation only as to issues that the
long tradition of our history has made appropriate for
disposition by judges. When such questions are prop- -
erly here they are to be disposed of within those strict
confines of legal reasoning which laymen too often deem
invidiously technical. This restriction to justiciable ‘is-
sues to be disposed of in the unrhetorical manner of
opinion-writing reflects respect by the judiciary for its
very limited, however great, function in the proper dis-
tribution of authority in our political scheme so as to
avoid autocratic rule. No doubt issues like those now
before us eannot be completely severed from the political
and emotional context out of which they emerge. For
that very reason adjudication touching such matters
should not go one whit beyond the immediate issues
requiring decision, and what is said in support of the
adjudication should insulate the Court as far as is ration-
ally possible from the political conflict beneath the legal
issues. :

The central problem presented by the enactment now
challenged is the power of Congress, as part of its com-
prehensive scheme for industrial peace, to keep Com-

-munists out of controlling positions in labor unions as
a condition’ to utilizing the opportunities afforded by
the National Labor Relations Act, as amended by the
Labor Management Relations Act, 1947.! Wrapped up

! Section 9 (h) requires each officer of a union seeking to invoke
thé Tnachinery of the Labor Management Relations Act to submit
an affidavit “that he is not a member of the Communist Party or
affiliated with such party, and that he does not believe in, and is
not a member of “or supports any organization that believes in or
teaches, the overthrow of the United States Government by force
or by any illegal or unconstitutional methods.” = 61 Stat. 146, 29
U. 8. C. (Supp. II1) §159 (h). The provisions of what is now 18
U. S. C. § 1001, formerly § 35 (A) of the Criminal Code, are made
gpplicable in respect to such affidavits.
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in this problem are two great concerns of our democratic
society—the right of association for economic and social
betterment and the right of association for political pur-
poses. It is too late in the day to deny to Congress the
power to promote industrial peace in all the far-flung
range of interstate commerce. To that end, Congress
may take appropriate measures to protect interstate com-
merce against disruptive conduct not fairly related to
industrial betterment within our democratic framework.
It is one thing to forbid heretical political thought merely
as heretical thought. It is quite a different thing for
Congress to restrict -attempts to bring about another
scheme of society, not through appeal to reason and the
use of the ballot as democracy has been pursued through-
out our history, but through an associated effort to dis-
rupt industry.

" Thus stated, it would make undue inroads upon the
policy-making power of Congress to deny it the right
to protect the industrial peace of the country by exclud-
ing from leadership in trade unions which seek to avail
themselves of the machinery of the Labor Management
Relations Act those'who are united for action againsi
our democratic process. = This is so not because Congress
in affording a facility can subject it to any condition .
it pleases: It cannot. Congress may withhold all sorts

of facilities for a better life but if it affords them it can-
not make them available in an obviously arbitrary way
or exact surrender of freedoms unrelated to the purpose
of the facilities. Congress surely can provide for certain
clearly relevant qualifications of responsibility on the
part of leaders of trade unions invoking the machinery
of the Labor Management Relations Act. The essen-
tial question now is .whether Congress may determine
that membership of union officers in the Communist
Party creates such an obvious hazard to the peace-
promoting purposes of the Act that access to the machin-
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ery of the Act may be denied unions which prefer their
freedom to have officers who are Communists to their
opportunities under the Act. A
"~ When we are dealing with conflicting freedoms, as
we are on the issues before us, we are dealing with large
concepts that too readily lend themselves to explosive
rhetoric. We are also dealing with matters as to which
different nuances in phrasing the same conclusion lead
to different emphasis and thereby eventually may lead to
different. conclusions in slightly different situations.
From my point of view these are issues as to which it
. would be desirable for the members of the Court to write
full-length ‘individual opinions. The Court’s business in
our time being what it is precludes this. It must suffice
for me to say that the judgment of Congress that trade
unions which are guided by officers who are committed by
ties of membership to the Communist Party must forego
the advantages of .the Labor Management Relations Act
is reasonably related to the accomplishment of the pur-
poses which Congress constitutionally had a right to
pursue. To deny that that is a judgment which Congress
may, as a matter of experience, enforce even though it
involves the indicated restrictions upon freedom would
be to make naiveté a requirement in judges. Since the
Court’s opinion, in the main, expresses the point of view
‘which I have verv inadequately sketched, I join it except
as qualified in what follows. . '
Congress was concerned with what it justifiably deemed
to be the disorganizing purposes of Communists who hold
positions of official power in labor unions, or, at the least,
what it might well deem their lack of disinterested devo-
tion to the basic tenets of the American trade union
movement because of a higher loyalty to a potentially
conflicting cause. But Congress did not choose merely
to’ limit the freedom of labor unions which seek the
advantages of the Labor Management Relations Act to’
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be led by officers who are not willing to disavow mem-
bership in the Communist Party. The scope of its legis-
lation was much more extensive.

Legislation, in order to effectuate its purposes, may deal
with radiations beyond the immediate incidence of a mis-
chief. If a particular mischief is within the scope of
congressional power, wide discretion must be allowed to
Congress for dealing with it effectively. It is not the
. business of this Court to restrict Congress too narrowly

in defining the extent or the nature of remedies. How
to curb an evil, what remedies will be effective; the reach
of a particular evil and therefore the appropriate scope
of a remedy against it—all these are in the main matters
of leglslatlve policy not open to -judicial condemnation.
There are, of course, some specific restrictions in devis-
ing remedies. No matter what its notions of policy may
be, the Eighth Amendment, for example, bars Congress
from inflicting “cruel and unusual punishments.” I do
not suppose it is even arguable that Congress could ask
for a disclosure of how union officers cast their ballots at
- the last presidential election even though the secret ballot
is a relatively recent institution. See Wigmore, The Aus-
tralian Ballot System 3, 15, 22 (1889). So also Congress
must keep within the contours of the “due process”
requirement of the Fifth Amendment, vague as they are.
In order to curb a mischief Congress cannot be so indefi-
nite in its requirements that effort to meet them raises
hazards unfair to those who seek obedience or involves
surrender of freedoms which exceeds what may fairly be
exacted. These restrictions on the broad scope of legis-
lative discretion are merely the law’s application of the
homely saws that one should not throw out the baby with
the bath or burn the house in order to roast the pig.

In my view Congress has cast its net too indiscrimi-
_nately in some of the provisions of §9 (h). To ask
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avowal that one “does not believe in, and is not a member
of or supports any organization that believes in . . . the
overthrow of the United States Government . . . by any

illegal or unconstitutional methods” is to ask assurances
from men regarding matters that open the door too wide
to mere speculation or uncertainty. It is asking more
than rightfully may be asked of ordinary men to take
oath that a method is not “unconstitutional” or “illegal”
when- constitutionality or legality is frequently deter-
mined by this Court by the chance of a single vote.
It does not meet the difficulty to suggest that the hazard
of a prosecution for perjury is not great since the con-
victions for perjury must be founded on willful falsity.
To suggest that a judge might not be justified in aHowing
a case to go to a jury, or that a jury would not be justified
'Ln convicting, or that, on the possible happening of these
“events, an appellate court would be compelled to reverse,
or, finally, that resort could be had to this Court for
review on a petition for certiorari, affords safeguards too
tenuous to neutralize the danger. See Musser v. Utah,
333 U. 8. 95. The hazards that were found to be fatal
to the legislation under review in Winters v. New York,
333 U. S. 507, appear trivial by comparison with 'what
is here involved.

It is not merely the hazard of prosecution for perjury
that is dependent on a correct determination as to the
implications of a man’s belief or the belief of others with
whom he may be associated in an organization concerned
with political and social issues. It should not be assumed
that oaths will be lightly taken; fastidiously scrupulous
regard - for them should be encouraged. Therefore, it

" becomes most relevant whether an oath which Congress
“asks men to take may or may not be thought to touch

2 As to the dubious scope of the term “1fﬁhdted” in the statute, see
Bridges v. Wizon, 326 U. S. 135.
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matters that may not be subjected to compulsory avowal
of belief or disbelief. In the uncertainty of the reach
of §9 (h), one may withhold an oath because of con-
scientious scruples that it covers beliefs whose disclosure
Congress could not in terms exact. If a man has scruples
about taking an oath because of uncertainty as to whether
1t encompasses some beliefs that are inviolate, the sur-
render of abstention is invited by the ambiguity of the
congressional exaction. As MR. JUSTICE JACKSON’S opin-
ion indicates, probing into men’s thoughts trenches on
those aspects of individual freedom which we rightly
regard as the most cherished aspects of Western civiliza-
tion. The cardinal article of faith of our civilization
is the inviolate character of the individual. A man can
be regarded as an individual and not as a function of
the state only if he is protected to the largest possible
extent in his thoughts and in his beliefs as the citadel
of his person. Entry into that citadel can be justified,
if at all, only if strictly confined so that the belief that a
man is asked to reveal is'so defined as to leave no fair
room for doubt that he is not asked to disclose what he
has a right to withhold.

No one could believe more strongly than I do that
every rational indulgence should be made in favor of
the constitutionality of an enactment by Congress. I
deem it my duty to go to the farthest possible limits in
so construing legislation as to avoid a finding that Con-
- gress has exceeded the limits of its powers.. See, e. g.,
United States v. Lovett, 328 U. S. 303, 318, 329; .Shapiro
v. United States, 335 U. S. 1, 36; United Statesv.C. 1. 0.,
335 U. S. 106, 124, 129.

If T possibly could, to avoid questions of unconsti-
tutionality I would construe the requirements of § 9 (h)
to be restricted to disavowal of actual membership in .
the Communist P